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| INTRODUCTION'

International human rights treaties reflect the commitments of the government to their
inhabitants and the global community. However, these rights and protections are only truly
available to individuals when incorporated into national law and policy. The drafters of the
Universal Declaration of Human Rights, widely considered to be the cornerstone of the
international human rights framework, were explicit in their intention that the principles in the
UDHR become a part of national legal structure, adapted to various cultures, governments and
value systems.

Constitutions have long been viewed as a natural and promising source of domestication of
international human rights law. States that incorporate human rights into their constitutions are
viewed as taking a significant step towards ensuring accessibility of human rights to the
country’s inhabitants. However, the role of constitutions varies depending on country context
as well as its efficacy in ensuring women’s rights and gender equality. This briefing is
composed of a three-country case study — Morocco, Zimbabwe and Vietnam - that investigate
how a newly revised or reformed constitution is impacting women’s human rights and gender
equality in particular country contexts. These briefings focus on five key areas of women’s
rights: maternity leave, political representation, domestic violence, reproductive rights and
access to property. All briefings were prepared by a student team following in country
engagements in the relevant countries.

BACKGROUND

In 1961, King Hassan II acceded to the throne of Morocco, also designating himself its prime
minister.' In 1962, Hassan put forth Morocco’s first draft constitution, which was adopted by a
national referendum in December of that year.” The 1962 Constitution separated the King’s
executive powers from the parliament’s legislative powers.? This constitution was followed by
the promulgation of four others during Hassan’s rule in 1970, 1972, 1992, and 1996, before the
accession of King Mohammed VI in 1999.*

Over the last decade, Morocco has seen a number of improvements that impacted women
socially and economically. Between 2001 and 2013, real Gross Domestic Product (GDP) grew
by 4.8% on average.” From 1990 to 2015, the percentage of births attended by skilled health
personnel rose dramatically from 35% to 82% and the rate of maternal mortality improved from
317 to 121 deaths per 100,000 live births.® The percentage of girls enrolled in primary school
also increased significantly from 71.4% in 2000 to 98.3% in 2015.’

However, women in Morocco have continued to experience significant levels of inequality.
Morocco is ranked 117 out of 155 countries in the UNDP Gender Inequality Index.® Women’s

1 This briefing paper was prepared by students at the University of Chicago Law School: Dylan Cowart, Brittany
Ellenberg, Salwa Shameem and Nathan Maxwell. Information is current as of September 2017.



participation in the labor force is approximately one-third that of men as is their estimated yearly
. 9
income.

Morocco’s domestic legal framework is primarily based on French civil law and Islamic law
(Shari’a).'” Sunni Muslims account for 99% of the population.'' Matters related to personal
status (many of which impact women significantly, including inheritance, marriage, divorce
and child custody) are governed by the Mudawana, the personal status code (or family code)
based on Islamic law."?

Internationally, Morocco took on various commitments to uphold and promote human rights
and women’s rights, including the ratification of CEDAW in 1993 (with reservations) and the
adoption of CEDAW’s Optional Protocol in 2012." In response to its periodic reports, the
CEDAW Committee has urged Morocco to withdraw its reservation to Article 2 of the
Convention, which requires states to pursue policies and practices that address and eliminate
discrimination.'* In 2008, the King declared that all reservations were withdrawn.'> However,
Morocco has maintained that Article 2 should be interpreted as requiring only “appropriate
meall17s. .. of eliminating discrimination against women”'® that do not conflict with Islamic
law.

CONSTITUTIONAL REFORM PROCESS

The 2011 Constitution of Morocco is widely considered a response to a social movement
seeking democratic change in the country’s political leadership.'® On February 20, 2011,
approximately 150,000 to 200,000 Moroccans in 53 cities and towns across the country marched
in a call for political reform.'® Protesters, including thousands of young Moroccans and
numerous civil society organizations, rallied in the government capital of Rabat.?® Their
demands included the establishment of a constitution based on the principle of popular
sovereignty, an independent judiciary, and separations of powers.”'

In July 2011, King Mohammed IV held a referendum on a revised constitution. Despite protests
from various constituencies that the constitution had been drafted with minimal input from
political party representatives and civil society, the reforms were approved by 98.5% of voters.>
The 2011 Constitution recognizes new rights, promotes human rights, and increases the capacity
of parliament and government. Importantly, for women, the Constitution establishes the
Authority for Parity and the Fight Against All Forms of Discrimination.” This specialized body,
created under Articles 19 and 164, is primarily responsible for ensuring respect for the rights
and freedoms provided for in Article 19.%*

Due to the lack of consultation, the constitutional reform process provided only a limited
opportunity for women’s groups to advocate for increased recognition of women’s rights.”’ As
aresult, while the constitution represents a significant advance for women’s rights in the country,
some women’s groups claim it has not yet been an effective advocacy tool.? In particular, they
highlight the current lack of political will to fully implement the constitution and the dearth of
explicit guarantees for women in the document.”” Notwithstanding these concerns, women’s
groups identify the Preamble, Article 19, and Article 164 as helpful in advocating generally for
eliminating discrimination against women and, in particular, in calling on the government to
uphold its international commitments under CEDAW.”®



MATERNITY LEAVE

A. BACKGROUND

The Moroccan Labour Code was revised in 2003 to prohibit discrimination in employment and
extend paid maternity leave from twelve to fourteen weeks” at a rate of 100% of the mother’s
wages, paid by the national social security fund.’® However, this law applies to only a small
percentage of women in Morocco. Fewer than one in four women in Morocco are employed,
and 87.5% of women in rural areas work without a written contract and, as a result, are not
covered by the Labour Code.’’

B. MATERNITY LEAVE IN THE CONSTITUTION

The Constitution does not explicitly provide for maternity leave or protections for pregnant
workers. However, there is language identifying a need for such policies. Article 34 calls for
“public powers” to “implement . .. policies designed ... to provide for the vulnerability of
certain categories of women and of mothers, of children, and of elderly persons.”* Article 31
also requires the “[s]tate, the public establishments and the territorial [collectives] ... to
facilitate the equal access of the citizens [masculine and feminine] to conditions that permit
their enjoyment of the right” to work.”

C. MATERNITY LEAVE IN LEGISLATION, POLICY AND PRACTICE

As noted above, legislation in Morocco provided for paid maternity leave prior to the
constitutional reform process. The revised Labour Code (2003) and Moroccan Public Service
Law (2011)—passed during the same year as the new constitution—now provide women in
both private and public sectors with fourteen weeks of paid maternity leave.’* Female
employees also have the right to take an additional period of leave for up to ninety days, after
the fourteen weeks of maternity leave have passed.” In addition, a woman can take up to an
additional one year of unpaid maternity leave.*®

In 2013, following the constitutional reform, the Ministry of Employment and Vocational
Training organized training sessions for labor inspectors to identify infringements of maternity
protection laws.?” The Party of Justice and Development is also currently considering a proposal
to incrggse the existing maternity leave available to working women from fourteen to sixteen
weeks.

Despite the legal availability of maternity leave, women’s groups have reported that women in
the private sector are often not able to take paid maternity leave,’” and that inspectors accept
bribes not to enforce the law and often side with employers in disputes over paid maternity
leave.*” Moreover, because so many women are employed in the informal sector and in rural
areas, maternity leave is a privilege reserved for the few women in the formal workplace whose
employers choose to respect the law.*!

POLITICAL REPRESENTATION

A. BACKGROUND

Women'’s participation in politics has increased steadily over the last two decades in Morocco.*
Women currently hold 81 of 395 directly elected seats in the House of Representatives, the
lower house of the Parliament of Morocco.* Seventy-four percent of the 81 seats occupied by



women are the result of the quota system, discussed below. In the national government, 4 of 39
ministers are women, and women account for 38% of officials at the regional levels of
government.**

B. EQUALITY IN POLITICAL REPRESENTATION IN THE CONSTITUTION

Article 19 and 30 of the Constitution of Morocco promote gender equality in political
participation and leadership.*’ Article 30 states that all “citizens [feminine and masculine] of
majority, enjoying their civil and political rights[,] are electors and eligible,” and the law shall
“provide the provisions of [a] nature encouraging the equal access of women and men to elective
functions.”*® Article 6 also requires that the “public powers work for the creation of the
conditions permitting the effectiveness of liberty and of the equality of citizens [feminine] and
citizens [masculine] to be made general, as well as their participation in political . . . life.”*’
Article 146 provides for the creation of an organic law that, among other things, encourages the
participation of women in local governance.*

C. EQUALITY IN POLITICAL REPRESENTATION IN LEGISLATION, POLICY AND
PRACTICE

Two Moroccan laws, enacted the same year as the constitutional reform, establish a quota
system to ensure women occupy seats in the House of Representatives. Three hundred and five
of the three hundred ninety-five members of the lower house are elected in 92 multi-member
constituencies through a proportional representation system. Article 23(2) of Organic Law No.
27-11 reserves 60 seats for women, filled by winners elected through the proportional
representation system.* Organic Law No. 59-11 reserves one-third of directly elected seats for
women on regional councils.”® The law also provides for additional electoral constituencies
reserved for women in lower district and communal councils through a proportional
representation system, as consistent with Article 146 of the new constitution.”’

These laws were enacted during the 2011 electoral reforms and built upon an “honorary
agreement” formed between the political parties in 2002, which reserved 30 seats for women.
According to a leading women’s group, the constitutional reform process provided momentum
for the electoral reforms and directly influenced the establishment of the quota system for
women'’s representation in elected bodies.”

While these laws have increased women’s representation in elected bodies in Morocco,
women’s groups note that they have not increased the number of women in key decision-making
roles or women’s participation in politics more generally, compromising the mandates of
Atticle 6 and 30.* Moreover, many political parties continue to resist the presence of women
on electoral lists and in leadership positions within the party.”

DOMESTIC VIOLENCE

A. BACKGROUND

According to a 2010 national survey, 63% of Moroccan women have experienced some form
of physical, psychological, sexual, or economic violence.’® Of these women, 55% reported
conjugal violence, i.e. violence committed by their spouses.”’ Only 3% of women who



experienced conjugal violence had reported it to authorities.”® Domestic violence is particularly
prevalent in rural areas of Morocco, where, according to reports, police sometimes accept bribes
from perpetrators in return for impunity.” Women who are able to navigate the law enforcement
and judicial systems to proceed with claims of domestic violence tend to be affluent.*’

B. DOMESTIC VIOLENCE IN THE CONSTITUTION

The Constitution does not contain a provision explicitly prohibiting domestic violence or
violence against women more generally. However, Article 19, which requires equal enjoyment
between the genders of social rights,®’ and Article 22, which prohibits private citizens from
inflicting “cruel, inhuman, [or] degrading treatments or infringements of human dignity”62 on

other citizens are relevant.

C. DOMESTIC VIOLENCE IN LEGISLATION, POLICY AND PRACTICE

There is no law or policy explicitly prohibiting domestic violence or violence against women
in Morocco. The Moroccan Penal Code includes a law against general violence,® but it is not
tailored to address situations involving domestic violence. As a result, women often do not use
the law to seek protection against domestic violence.**

A draft law (#103-13) on the elimination of violence against women has been proposed by the
Ministry of Solidarity, Women, Family and Social Development, and was approved by the
Moroccan Government Council on March 17, 2016.% The bill is limited primarily to minor
reforms to the Penal Code and the Penal Procedure Code, and it does not address the critical,
earlier steps in the process, including reporting, investigation and prosecution of cases involving
violence against women. The bill also fails to provide a definition of “domestic violence,”
instead prohibiting “violence against women” more broadly. It does not explicitly prohibit
marital rape.®® A leading women’s group involved in advocacy related to the bill reports that
the Constitution has not been a key factor in the process, but the Article 19 provision of gender
equa617ity has been used in support of demands for inclusion of more robust protections in the
law.

REPRODUCTIVE RIGHTS AND HEALTH

A. BACKGROUND

Moroccan women have historically faced barriers to exercising their reproductive rights and
health but there has been steady improvement since the 1960s.%® In 2015, there were 121
maternal deaths per 100,000 live births, well below the global average of 216, but above the
target of 70 set by the Sustainable Development Goals.”” Between 2005 and 2015, 74.8% of
married or in-union women of reproductive age had their need for family planning satisfied
with modern methods.” The difference between the percentage of married women using
contraceptives in the richest and poorest quintiles decreased from 30% to 6% between 1992 and
2003.”" Unmarried women, however, still face barriers in accessing contraceptives and other
family planning services due to social stigma and their exclusion from the public program that
provides free contraception to married women.”?

B. REPRODUCTIVE RIGHTS AND HEALTH IN THE CONSTITUTION



Article 31 of the Constitution establishes a right to healthcare for all female and male citizens,
but does not speak directly to reproductive health.”* Article 31 provides: “[t]he State, the public
establishments, and the territorial collectivities work for the mobilization of all the means
available to facilitate the equal access of the [female and male citizens] to conditions that permit
their enjoyment of the right: to healthcare . . . [and] to medical coverage.””*

C. REPRODUCTIVE RIGHTS AND HEALTH IN LEGISLATION, POLICY AND PRACTICE

Family planning law and policy in Morocco has remained largely unchanged in the last decade.
The Ministry of Health has provided contraception to married women since at least 2003.” The
Moroccan Penal Code prohibits abortion and punishes the various actors involved in the
procedure, including the woman who has the abortion.”® The only current exception to the
prohibition on abortion is “when it is a necessary measure to safeguard the health of the mother
and is openly performed by a physician or a surgeon with the consent of the spouse.””’

In May 2015, King Mohammed VI instructed the Minister of Health and the Minister of Justice
and Freedom to coordinate with medical specialists to draft a proposal for the liberalization of
Morocco’s abortion provisions. Consultations prior to this directive indicated that “the
overwhelming majority” favored decriminalizing abortion in cases when the pregnancy is a
danger to the life and health (including mental health) of the mother, when the pregnancy is the
result of a rape or incest, or when the fetus is beset by severe deformities or incurable diseases.”®
In June of 2015, the government approved an amendment to the penal code allowing for

abortions in cases of rape and incest and to preserve the mental and physical health of the mother.
79

EQUAL ACCESS TO PROPERTY OWNERSHIP

A. BACKGROUND

Despite having the same legal right to land ownership as men, women own only about 7% of
land in Morocco.® Property ownership is largely a religious issue in the country, since Shari’a
law informs the Mudawana (the Moroccan family code), which governs marital property and
inheritance and reflects traditional gender roles.*’

B. EQUAL ACCESS TO PROPERTY OWNERSHIP IN THE CONSTITUTION

Article 35 of the Constitution provides for the right to property and calls on the government to
guarantee equal opportunities for property ownership for all.** Article 35 establishes that the
“right to property is guaranteed” and that the State will strive to “guarantee ... equality of
opportunities for all” and to grant “specific protection for the socially disfavored categories.”™

C. EQUAL ACCESS TO PROPERTY OWNERSHIP IN LEGISLATION, POLICY AND
PRACTICE

The Mudawana governs marriage, divorce, and inheritance. It is derived from a variety of
sources, including Shari’a law, Islamic teachings, the King’s directives, and existing legal
doctrine.*® In 2004, the Mudawana underwent a significant reform that improved women’s
property and marriage rights, but it still contains provisions that are problematic for women’s
equality.® For example, the Code continues to place severe restrictions on women’s right to
inheritance, providing male heirs double the inheritance of female heirs.*® Moreover, even areas



of improvement, such as the Article 49 requirement that judges take into consideration “the
work of each spouse, the efforts made as well as the responsibilities assumed in the development
of the family assets” when dividing property during divorce,® give judges wide discretion in
dividing property between men and women upon divorce. Overall, challenges remain in fully
implementing constitutional equality of women’s access to property both in the laws and their
implementation.™
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